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OPINION

In 1986, Rega Real Estate Company (“RREC”) began development of a controlled access
community in the Laurel Valley area of Blount County. Mr. Heinshon, vice president of RREC,



served as project manager for the development. RREC built a golf course and restaurant and sold
residential lotsin Laurel Valley.! In 1989, Mr. Hollingsworth approached RREC about purchasing
land from it. On October 16, 1989, RREC sold 108.49 acres (“the Hollingsworth tract”) to Mr.
Hollingsworth. The Hollingsworth tract lies generaly to the south of the Laurel Valley residential
development — the development with which the plaintiff is associated.

According to Mr. Heinshon’ sdeposition, RREC sold theland to Mr. Hollingsworth without
access to Laurel Valley. Mr. Heinshon testified that the land was sold with the agreement that Mr.
Hollingsworth’s* only easement would be through what is called Lee Crier Road.” Lee Crier Road
isacounty-maintained road that crosses over “[m]aybe aquarter mile”’ of property that is owned by
Steve Vananda, a nonparty to this case.

In order to show Mr. Hollingsworth the land, Mr. Heinshon claims that they entered the
property viaL ee Crier Road and crossed over the Vanandatract. Mr. Heinshon said that they did not
enter via the roads within Laurel Valley because they “were impassable and did not exist.” Mr.
Heinshon said that the entranceto Laurel Valley at that time waslittle more than alogging trail that
could only accommodate foot traffic.

As previoudly indicated, the Hollingsworth tract is located to the south of Laurel Valley.
Cooper Hollow, a parcel of land that Mr. Heinshon owns, lies between Laurel Valley and the

Hollingsworth tract. The Vananda tract is located to the east of the Hollingsworth tract. The
purported easement at issuein this case runs from the Hollingsworth tract through Cooper Hollow
on Cooper Hollow Road and then to the private roads that the Plaintiff ownsin Laurel Valey. The
Plaintiff does not own Cooper Hollow Road. The Paintiff introduced the deposition of R.A.
Tiebout, the President of the Laurel V alley Property Owners Association and aretired Marine Coups
military engineer, who described the purported easement asa path that isessentially “anold, grown
up logging trail” that “is not fit for travel by SUV or car and [that] would be difficult to travel by
four-wheeler.” He went on to describe the path as “extremely steep and littered with large, heavy
rocks and other obstructions that would impede travel.”

In 1992, Mr. Hollingsworth approached Mr. Heinshon about obtai ning an easement through
an area known as Powell Ridge. He aso sought to purchase additional acreage adjacent to the
Hollingsworth tract. Mr. Hollingsworth eventually purchased approximately 52 acres in Cooper
Hollow. Inthesale, Mr. Hollingsworth purportedly obtained an exclusive easement through Powell
Ridge; however, Mr. Heinshon testified that the exclusive easement was limited to the 52 acres and
did not include the Hollingsworth tract.

Mr. Hollingsworth eventually conveyed 24 of the approximately 52 acresto Mr. Heinshon.
RREC subsequently foreclosed on the remaining 28 acres because Mr. Hollingsworth defaulted on
thepromissory note. Asaresult of theforeclosure, Mr. Heinshon claimsthat Mr. Hollingsworth [ost

1White Oak Realty handled the sale of many lots for RREC.
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the exclusive easement through Powell Ridge. However, in the case of White Oak Realty v. Laurel
Valley Invs,, Inc., Mr. Hollingsworth successfully petitioned the court to set aside the foreclosure.

In 1998, pursuant to an agreed judgement with RREC in a case styled Laurel Valley Prop.
Owners Ass' n v. Heinshon, the Plaintiff obtained ownership of the private roadsin Laurel Valley.
RREC retained an easement under the agreed judgment, which states, in pertinent part, as follows:

RREC keeps and retains for itself, its successors and assigns, the
permanent easement and right under and over all of said described
roads and rights-of-way for access, egress, regress and crossing and
access to al of the same and to all utility easements to any and all
properties now owned by RREC.

* * *

The use of roads and rights-of-way by all parties, their successors,
assigns, heirs, agentsand contractorsshall bereasonable. Reasonable
isdescribed asthe present daily use and uses over the past eight years.

(Numbering in original omitted).

On March 7, 2001, the Plaintiff filed a declaratory judgment action against Mr.
Hollingsworth, James P. Hollingsworth, Jr., and Sallie Hollingsworth.? The Plaintiff averred that
the Hollingsworths were “taking steps to connect the Hollingsworth tract to the Laurel Valley
roadways without right or permission.” The Plaintiff contended that

[s]pecificaly, [the Hollingsworths] have cleared brush and begun to
make aroad over the Hollingsworth tract to connect to the Plaintiff’s
roadwayswhich when completed will allow accessto the[Plaintiff’ s
road system. Culverts are being installed and heavy machinery is
being used to clear the roadway. At the present time, a sport utility
vehiclecould easily makethe crossing to access[the Plaintiff’ s| roads
due to the road work done by [the Hollingsworths].

The Plaintiff argued that “such access would constitute a trespass on its private property” and that
any claimed easement “would be severely and improperly overburdened by allowing such access.”
Further, the Plaintiff averred that the security of their controlled access community would be
breached if the Hollingsworths' actions were allowed. The Plaintiff asked the trial court (1) to
prohibit the Hollingsworths from accessing the Laurel Valley roads; (2) to order the erection of a

2James P. Hollingsworth, Jr. died just over aweek after the declaratory judgment action wasfiled. Asaresult,
his name was subsequently removed from the style of the case.
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permanent barrier to “prohibit such access’; (3) to issue a temporary injunction against the
Hollingsworths' actions; and (4) to order the Hollingsworths to erect a temporary barrier.

Mr. Hollingsworth answered and averred, among other things, that the Plaintiff’s property
is“subject to theright of way easement deed recorded in Misc. Volume 95 Page 752, whichisto the
benefit of [the Hollingsworths] and successiverecord Owners.” Thepurported easement would allow
the Hollingsworths to cross over the following property: the Hollingsworth tract; seven-tenths of
amile (.7) over Cooper Hollow Road; and one-and-seven-tenths (1.7) of amile over private roads
in Laurel Valley that the Plaintiff owns.

OnJuly 25, 2001, thetrial court entered an order granting the Plaintiff atemporary injunction
and requiring the Hollingsworths to erect a temporary barrier on their property. On January 30,
2002, the Plaintiff filed an amended motion for declaratory judgment, claiming that additional
defendants must be added in order to determine the ownership of the Hollingsworth tract. The
motion contendsthat Mr. Hollingsworthistherecord owner according to the Blount County Register
of Deeds; however, so themotion contends, Mr. Hollingsworth asserted during discovery that hedid
not actually own the property.

Approximately two weekslater, thetrial court granted the Plaintiff’s motion to include with
the Hollingsworths as defendants Tennessee Mountain Limited Partnership, Tennessee Greystone
Limited Liability Company, Laurel Valley Investments, Inc., and Richard Gross (all of the
defendants are collectively referred to herein as “the Defendants”’).> On June 26, 2002, the Plaintiff
requested that thetrial court either (1) dismissthe Defendants claim of easement by necessity or (2)
order the Defendants “to add as parties any other property owners upon which any easement by
necessity could practically be construed.” After ahearing on August 2, 2002, the trial court granted
thePlaintiff’ smotion to dismissthe Defendants’ “necessity claim” ; however, thetrial court gavethe
Defendants 30 days “to join any other appropriate landowners as parties’ if they chose “to pursue
adefenseor claim of necessity.” Thetrial court denied the Defendants’ motion to alter or amend the
order.

On October 16, 2002, the Plaintiff filed a motion for summary judgment, along with
numerous depositions and affidavits. The Plaintiff argued that “the Defendants can not [sic] legally
support any basis for the easement they desire under theories of express grant, prescription, or
easement by implication: the theoriesthey have identified as entitling them to the easement in their
discovery responses.”

3M r. Hollingsworth explained the ownership history of theHollingsworth tract viahisdeposition. He explained
that, sometime after he purchased the property, he and hiswife conveyed ownership of the Hollingsworth tract to L aurel
Valley Investments, Inc. Mr. Hollingsworth’s mother was the sole shareholder of Laurel Valley Investments, Inc., and
his grandfather wasthedirector. Subsequently, Mr. Hollingsworth’smother assigned her sharesto Rick Gross, aFlorida
attorney, who now holds the shares as trustee. According to Mr. Gross's deposition, Tennessee M ountain Limited
Partnership isthe beneficiary of the trust, and Mr. Hollingsworth and Mr. Gross serve as Tennessee M ountain’s limited
partners. Mr. Gross also stated that Tennessee Greystone, L.L.C. is a one percent general partner of Tennessee
M ountain.
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Mr. Grosstestified viadeposition that the Defendantshavearight to the easement in question
as aresult of the court order reversing the foreclosure of the 28 acres that Mr. Hollingsworth was
making payments on. Mr. Gross maintains that

the easement at issueisnot described inthisWarranty Deed [on page
857] in the manner that it is in 1508B. That's why there is a
reformation, and we have the Agreed Order with respect to 1508B.

* * *

[T]he reformed corrected easement is the easement that actually has
been used aways and is described as 1508B in 1508B.

The Plaintiff also presented the affidavit of Rob Gratigny, a property attorney in Knoxville,
who addressed theclaimsMr. Grossmadein hisdeposition. Mr. Gratigny stated that the Defendants
do not have alegal basisto claim the easement in question. The pertinent provisions of hisaffidavit
are quoted as follows:

Based on my review of [documents that the Defendants identified as
relevant to their claim of an easement], | can find no basisfor agrant
of easement of record in the Blount County Register of Deeds Office.
The Exclusive Easement document located at Misc. Book 95, Page
752 does not give access to the 108 acretract. . . .

This grant was further released in a document of record at Release
Volume 56, Page 473 . . ..

| have reviewed Orders concluding a case styled White Oak Realty,
et al. v. Laurel Valley Investments, Inc., et al., Blount County
Chancery Court No. 96-026 which attempt to “reform” thisExclusive
Easement document to correspond with the document of record in
Map File 1508B at the Blount County Register of Deeds Office. |
have reviewed Map 1508B and Note 6. This document does not
allow ingress and egress except to shown platted tracts. The shown
platted tracts do not include the 108 acre tract owned by the
Defendantsin this cause. . . .

Furthermore, based on my knowledge as a title attorney, | would
submit that if the purported Order attempts to incorporate Map File
1508[ B], it a'so incorporates the Notes on this recorded plat.



Accordingly, | would conclude that even if it were appropriate to so
extend the easement, Map File 1508 B] does not givethe Defendants
the right to use the easement for ingress and egress to its property.

Inlooking at all of thedocumentsthat | have examined at the Register
of Deeds Officeand in thefile of thiscause, | would concludethat no
easement exists of record that would allow the Defendantsthe access
over Laurel Valley roads onto the 108 acre tract owned by the
Defendants.

(Numbering in original omitted).

The Plaintiff also presented the deposition of Rick Y ounger, aland surveyor in Knoxville.
Mr. Y ounger confirmed that Mr. Hollingsworth received an easement over Lee Crier Road through
the Vananda tract when he purchased the Hollingsworth tract. Mr. Y ounger testified that

[t]his[Vanandaeasement] was the onethat was used, and | think it's
the one everybody’s still using now. It was the only existing road.
It'sjust the easiest way to get from the country road basically to the
property.

Mr. Y ounger supported this assertion by citing to note number nine on aland survey he prepared,
which statesthat the“ Property [is] served by fifty foot easement as shown by plat by MCI Engineers
tittled Vananda hundred acres.” Mr. Younger also testified that the exclusive easement through
Powell Ridge, which included Cooper Hollow road, was only intended to serve the approximately
52 acres to the north of the Hollingsworth tract. Mr. Hollingsworth admitted in his deposition,
which the Plaintiffs introduced, that a county road” is accessible across the Vananda tract and that
it islocated amere one “hundred feet” from the Hollingsworth tract.

Inresponseto the Plaintiff’ smotion for summary judgment, the Defendantsfiled astatement
of undisputed material factsand, separately, amotionto dismissfor lack of standing. The Defendants
did not introduce a statement of disputed facts or any countervailing or additional affidavits in
response to the Plaintiff’s motion.

On March 3, 2003, thetrial court granted the Plaintiff’s motion for summary judgment and
denied the Defendants' motion to dismiss. The trial court found that

thefacts as set forth in the Plaintiff’ s Statement of Undisputed Facts
arenot disputed in therecord, that no statement setting forth disputed
materia facts was filed pursuant to [Tenn. R. Civ. P.] 56.03, that no
countervailing affidavitswerefiled in responseto Plaintiff’sMotion,

4The record suggests that the county road that Mr. Hollingsworth is referring to is Lee Crier Road.
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that Defendants are not entitled to an easement over or use of
Plaintiff’ sroadsto accessthe +108 acretract at issueinthislitigation,
and that the Plaintiff is entitled to the relief sought in its Complaint.

* * *

Specificaly, the Court DECLARESthat the Defendantshavenoright
to use the private roads of the Laurel Valley Property Owners
Association to accesstheir +108 acretract of land at issuein thiscase

Thetria court alsoimposed apermanent injunction and ordered the Defendantsto erect apermanent
barrier on the Defendants’ property.

Theissuesraised in this appeal, as taken verbatim from the Defendants’ brief, are as
follows:

1. Whether the trial court erred in granting “summary judgment to
[the] Plaintiff[] when [the] Defendants, by agreement, have an
easement through Cooper Hollow Road.”

2. Whether the trial court erred in granting “summary judgment to
[the] Plaintiff[] when [the] Defendants have an easement by
implication over the roads of the Laurel Valley Property Owners
Association.”

3. Whether the trial court erred in granting “summary judgment to
[the] Plaintiff when the Defendants have an easement by
prescription.”

4. Whether the triad court erred in granting “summary judgment to
the Plaintiff[] when the Defendants have paid road maintenance
fees”

5. Whether thetrial court erred in granting “summary judgement to
[the] Plaintiff[] when the Court’ sown Order preservesthe use of this
road for [the] Defendants.”

6. Whether thetrial court erred infailing “to dismiss[the] Plaintiff’s
suit, for lack of standing.”



7. Whether thetria court erred in failing “to dismiss[the] Plaintiff’s
suit, for failureto plead ajusticiable issue.”

8. Whether thetrial court erred in requiring the “ Defendantsto erect
abarrier on their own property.”

Since summary judgment presents a pure question of law, our review is de novo with no
presumption of correctness as to the trial court’s judgment. Gonzales v. Alman Constr. Co., 857
SW.2d 42, 44-45 (Tenn. Ct. App. 1993). In deciding whether a grant of summary judgment is
appropriate, courts are to determine “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuineissue asto any
materia fact and that the moving party is entitled to ajudgment as a matter of law.” Tenn. R. Civ.
P. 56.04. When presented with asummary judgment motion, thetrial court “ must take the strongest
legitimate view of the evidence in favor of the nonmoving party, alow all reasonable inferencesin
favor of that party, and discard all countervailing evidence.” Byrdv. Hall, 847 S\W.2d 208, 210-11
(Tenn. 1993). If thereisadispute asto any materia fact, the motion for summary judgment must be
denied. Id. at 211. A material fact isonethat must be decided in order to resolvetheclaim or defense
at which the motion isaimed. Id. The moving party bears the burden of proving “that there are no
genuineissues of material fact and that he or sheisentitled to judgment asamatter of law.” Webber
v. State Farm Mut. Auto. Ins. Co., 49 SW.3d 265, 269 (Tenn. 2001) (citations omitted); see also
Tenn. R. Civ. P. 56.04. Upon making a*“ properly supported motion,” the moving party’ s *burden
shifts to the nonmoving party to set forth specific facts establishing the existence of disputed,
materia facts which must be resolved by the trier of fact.” Id.

[l.
A.

The Defendants first argue that the trial court erred in granting summary judgment against
them because they have an easement by agreement.> The Defendants contend that, pursuant to an

5We note that the Defendants have failed to comply with Tenn. R. App. P. 27(a)(7) with respect to thisissue,
along with their fourth, sixth, and eighth issues. Tenn. R. App. P. 27(a)(7) states that

[t]he brief of the appellant shall contain under appropriate headingsand in the order

here indicated:
* % %

(7) An argument, which may be preceded by a summary of argument, setting forth
the contentions of the appellant with respect to the issues presented, and the reasons
therefor, including the reasons why the contentions require appellate relief, with
citationsto the authoritiesand appropriatereferencesto therecord (which may be
quoted verbatim) relied on; . . . .

(Emphasis added). We will consider these issues despite the deficiencies in the Defendants’ brief.

-8



agreement with Mr. Heinshon “which settled a Blount [County] Chancery Court case® the
Defendants have every right to use the Cooper Hollow Road[,] and provisions were even made for
ajoint Maintenance Agreement for that road.” The Defendants maintain that Mr. Heinshon owns
Cooper Hollow Road and that their agreement with him “certainly disputes the Plaintiff’s bare
alegation that [the] Defendants cannot utilize Cooper Hollow Road.”

ThePlaintiff arguesthat the alleged agreement isembodied in the exclusive easement found
at Misc. Record Book Vol. 95, Page 752 at the Register of Deeds Office in Blount County.
According to the Plaintiff, Mr. Heinshon signed the document on behaf of RREC; however, the
Plaintiff maintains that the exclusive easement was subsequently released. Even if the exclusive
easement was not released, the Plaintiff contends that

the metes and bound description given on this document does not
give access all theway to the Defendants’ 108 acres. Instead, it stops
short and goes only to the ‘x’ indicated on the map attached as
Exhibit 5to [Mr. Youngers' deposition].

Wefind the Plaintiff’sargument persuasive. Alongwithits motion for summary judgment,
the Plaintiff presented an affidavit from Mr. Gratigny, a property attorney, who stated, in pertinent
part, that

| can find no basis for a grant of easement of record in the Blount
County Register of Deeds Office. TheExclusive Easement document
located at Misc. Book 95, Page 752 does not give access to the 108
acretract.

This grant was further released in a document of record at Release
Volume 56, Page 473. . ..

Accordingly, | would conclude that even if it were appropriate to so
extend the easement, M ap File 1508[ B] does not givethe Defendants
the right to use the easement for ingress and egress to its property.

Mr. Gratigny went on to state that White Oak Realty v. Laurel Valley Invs., Inc., the Blount County
Court case upon which the Defendants apparently rely to show an easement by agreement, did not
include the Hollingsworth tract. We find that the Plaintiff met its burden of showing that therewas
no easement by agreement. The Defendantsrelied on their inter pretation of the purported exclusive
easement, rather than pointing to or providing additional evidence, among other things, to establish
“the existence of disputed, material facts.” See Staples, 15 SW.3d at 89 n.2 (citations omitted).

6The Defendants did not identify the case.



Thereareno disputed material factson thisissue. Wewill further address the Cooper Hollow Road
later in this opinion.

B.

The Defendants next argue that the trial court erred in granting summary judgment against
them because they have an easement by implication over the Plaintiff’sroadsin Laurel Valley.

Implied easements “are not favored in thelaw.” Colev. Dych, 535 S.\W.2d 315, 318 (Tenn.
1976). The party seeking to impose animplied easement bears the burden of proving “the existence
of all facts necessary to create by implication an easement appurtenant to hisestate.” Linev. Miller,
309 S.wW.2d 376, 377 (Tenn. Ct. App. 1957); seealso The Pointe, LLCv. LakeMgmt. Assoc., Inc.,
50 SW.3d 471, 478 (Tenn. Ct. App. 2000). The following elements must be satisfied in order for
an easement by implication to arise: “(1) A separation of the title; (2) [n]ecessity that, before the
separation takes place, the use which gives rise to the easement shall have been so long continued
and obvious or manifest as to show that it was meant to be permanent; . . . (3) [n]ecessity that the
easement be essential to the beneficia enjoyment of the land granted or retained’; and (4)
“continuous, as distinguished from temporary or occasional” servitude. Johnson v. Headrick, 237
S.\W.2d 567, 570 (Tenn. Ct. App. 1948). Tennessee does not have arule of “strict or “absolute’
necessity. Id. (quoting LaRue v. Greene County Bank, 179 Tenn. 394, 166 S.\W.2d 1044, 1049
(1942) (citations omitted)). Rather, for an easement to arise by implication, it must “be of such
necessity that it must be presumed to have been within the contemplation of the parties.” | d.

The Defendants contend that RREC, during it’s ownership of the property, used the Laurel
Valley and the Cooper Hollow Road to access the Hollingsworth tract. The Defendants further
contend that they have an easement by implication because their deed does not contain a“ reference
to away of ingressand egress.” Asaresult, according to the Defendants, “[t]hereis no other route
availableto the Defendants to access their property.” We agree with the Plaintiff that an easement
by implication does not exist.

With respect to the “ separation of title” element alluded to above, the parties agree that this
element has been satisfied. A separation of title occurred when RREC sold the Hollingsworth tract
to Mr. Hollingsworth.

With respect to the second element, we do not find that the use giving rise to the easement
was “so long continued and obvious or manifest asto show that it was meant to be permanent.” See
Johnson, 237 SW.2d at 570. Thealleged Laurel Valley easement is, at best, adirt path. According
totheaffidavit of Genera Tiebout, the purported easementsisan overgrowntrail that isonly suitable
for “foot traffic.” Mr. Heinshon also testified viadeposition that the alleged Laurel Valley easement
was not “passable by the trucks or vehicles.” Instead, he claimed that it was suitable for “foot
traffic” and was used as a “ horse path.”
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Under thethird element, the Defendantsfail ed to show that an easement acrossLaurel Valley
isessential for the beneficial enjoyment of the Hollingsworth tract. Seeid. The Defendants claim
that “[t]here is no other route available . . . to access’ their property. We find the Defendants
statement misleading. The Hollingsworth tract is aso accessible via the Vananda tract. Mr.
Hollingsworth admitted in his deposition that the Hollingsworth tract islocated approximately one
hundred feet from acounty road that passes over a portion of the Vanandatract. Therefore, thethird
element is not satisfied.

Thefinal elementissimilarly not satisfied. The Defendants' useof theclaimed Laurel Valley
easement was temporary or occasional and was not continuous. Seeid. Mr. Hollingsworth testified
in his deposition that he has visited the Hollingsworth tract across Laurel Valley; however, we
cannot find evidence in the record that the visits were continuous, as opposed to temporary or
occasional. Mr. Gross similarly testified in his deposition that he used the easement in question
approximately 25 times over the last 10 to 15 years. We believe that the Defendants use of the
purported Laurel Valley easement is, at best, occasional. Accordingly, we find that the remaining
element was not established. Therefore, we hold that the Defendants do not have an easement by
implication across the roads of Laurel Valley.

C.

The Defendants argue that the trial court erred in granting summary judgment against them
because they have an easement by prescription.

A prescriptive easement arises when aperson acting under an adver se claimof right makes
uninterrupted, open, visible, and exclusive use of another’ s property for at least twenty (20) years
withthe owner’ sknowledgeand acquiescence. Longv. Mayberry, 36 S.\W.1040, 1041 (Tenn. 1896)
(citation omitted). “The procedure by which successive possessions are allowed to be combined to
establish adverse possession is called tacking.” Thompson v. Hulse, E1999-02474-COA-R3-CV,
2000 WL 124787, at *3 (Tenn. Ct. App. E.S,, filed Jan. 26, 2000). “Tacking requires that the
combined periods be successive, that each possession must meet the elements of prescriptive
easement, and that the possessions be in privity.” I d.

Without citing to the record, the Defendants claim that they, along with previous owners of
the Hollingsworth tract, used the claimed easement to access the Hollingsworth tract. The
Defendants further contend, without citing to authority, that “[b]y tacking together the use of this
route by the consecutive owners of this land, more than enough time has elapsed to establish a
prescriptive easement.”

Wefind that the Defendant’ s reliance on the doctrine of prescriptive easement is misplaced.
“Twenty years of adverse use is required to establish a prescriptive easement.” McCammon V.
Meredith, 830 S.W.2d 577, 580 (Tenn. Ct. App.1991). At most, the Defendants used the purported
easement for 10 to 15 years. We see no evidence in the record to show that the use by previous
owners would satisfy the tacking requirement.
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D.

TheDefendantsarguethat the“ Plaintiff[] seek[s] to disenfranchise[them] by expelling them
from the Homeowners A ssociation after Defendants have been accepted as members and have paid
maintenance fees and/or dues subsequent to their purchase of the 108.49 acres.” The Plaintiff
argues that the Defendants failed to raise this issue at the trial level and that it “is raised
inappropriately for the first time on appeal .”

It iswell-settled that “ questions not raised in thetrial court will not be entertained on appeal
...." Lawrencev. Stanford, 655 SW.2d 927, 929 (Tenn. 1983). At the appellate level, “we are
limited in authority to the adjudication of issues that are presented and decided in thetrial courts
...." Dorrier v. Dark, 537 S.W.2d 888, 890 (Tenn. 1976). Therefore, we hold that the Defendants
improperly raised thisissue for the first time on appeal; therefore, we will not addressiit.

E.

The Defendantsfurther arguethat thetrial court erred in granting summary judgment against
them because the judgment entered in the 1998 case of Laurel Valley Prop. Owners Ass'n v.
Heinshon, preserves their right to use the purported easement through Laurel Valey. In that case,
the trial court conveyed the roads and rights-of-way in Laurel Valley to the Plaintiff from RREC.
The Defendants contend that thisjudgment “ a one, which preservestherights-of-way and/or waives
objectionstotheuse of theLV POA roads, should have beenjustificationfor denying Plaintiffs [sic]
motion for summary judgment.” The Defendantsrely on the following language, which they quote
from the judgment, to support their assertion:

RREC keeps and retains for itself, its successors and assigns, the
permanent easement and right under and over all of said described
roads and rights-of-way for access, egress, regress and crossing and
access to al of the same and to all utility easements to any and all
properties now owned by RREC.

Any encroachments existing now on any right-of-way or easement or
involving prior sale of any real property are waived by all parties
hereto except that this provision in no way relieves or excuses any
person from paying dues, fees or assessments for use of the roads.

(Emphasis added by Defendants)
The Plaintiff contends that “[t]he language relied upon by the Defendants appears to be a
statement about the roads stating that ‘all encroachments now on any right of way or easement or

involving prior sale of any real property are waived by all partieshereto.”” The Plaintiff maintains
that this language involved encroachments on the roads, not easements. The Plaintiff argues that
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it “is utterly unwarranted, unsupported, and incomprehensible” for the Defendants to claim an
easement under “language in a settlement document in 1998 to which the [they] were not a party.”

We agree with the Plaintiff. We hold that the language upon which the Defendantsrely is
not sufficient to create agenuineissue of material fact as to whether the Defendants have aright to
traverse or otherwise use the Plaintiff’ s roads on its property.

F.

The Defendants maintain that the Plaintiff does not have standing to file suit “to stop [them]
from accessing Cooper Hollow Road . . ..” Cooper Hollow Road runsfrom the Hollingsworth tract
across Cooper Hollow to theprivately-owned Laurel Valley roads. The Defendants contend that the
Plaintiff hasadmitted that it does not own Cooper Hollow Road. Asaresult, the Defendants argue
that the Plaintiff does not have standing to block their accessto Mr. Heinshon'’ s property in Cooper
Hollow.

“Standing is ajudge-made doctrine used to determine whether a party isentitled to judicial
relief.” Metro. Air Research Testing Auth., Inc. v. Metro. Gov't of Nashville & Davidson County,
842 SW.2d 611, 615 (Tenn. Ct. App. 1992). “To establish standing, a party must demonstrate (1)
that it sustained a distinct and palpable injury, (2) that the injury was caused by the challenged
conduct, and (3) that theinjury is apt to be redressed by aremedy that the court is prepared to give.”
Id. When analyzing standing, the court’s primary focus is on the position of the party rather than
the merits of the action. See id.; see also Valley Forge Christian Coll. v. Ams. United for
Separation of Church & State, Inc., 454 U.S. 464, 484, 102 S.Ct. 752, 765, 70 L.Ed.2d 700 (1982).

The declaratory judgment relief sought with respect to Cooper Hollow Road is not the
Plaintiff’ sto seek. The Plaintiff doesnot own the property in question. Therefore, we hold that the
Plaintiff does not have standing to seek declaratory relief with respect to Cooper Hollow Road.

G.

The Defendants argue that the trial court erred in granting summary judgment against them
because the Plaintiff hasfailed to plead ajusticiableissue. Without supporting their argument with
any authority, the Defendants contend that the

Plaintiff[] allege[s] that the Defendants are involved in actions on
Defendants own property and asks the Court to prevent the
Defendantsfrom leaving the Defendants’ own property by erecting a
barrier on Defendants’ property line. There is no allegation in the
Amended and Restated Action for Declaratory Judgment that the
Defendants have trespassed, damaged roads, interfered with security
or engaged in any other act that was affecting [the Plaintiff].

13-



(Emphasisin original).

The Plaintiff responded that it raised ajusticiable issue because it owns * private roads that
it wishesto protect from the unwarranted intrusion of unwanted traffic and security breaches from
[the] Defendantg[’] 108[.49] acretract.” ThePlaintiff contendsthat “[t]hereis no requirement that
the Association sit and wait until it is actually harmed by the Defendants’ intended trespass before
filing adeclaratory judgment action.”

We agreewith the Plaintiff. Inorder for ajusticiableissueto beraised, areal question rather
than atheoretical one must be presented, and areal legally protectable interest must be at stake on
the part of the plaintiff. Hester v. Music Vill. USA, Inc., 692 SW.2d 426, 427 (Tenn. Ct. App.
1985). The purpose of adeclaratory judgment action isto settle and grant relief with respect to the
rights, status, and legal relationsof parties. See Tenn. Code Ann. § 29-14-101 et seq.; seealso State.
v. Brown & Williamson Tobacco Corp., 18 SW.3d 186, 193 (Tenn. 2000). Inthiscase, the Plaintiff
contended and established that the Defendants were taking steps to improve the alleged easement
inorder to accessthe Laurel Valey roads. Asaresult, the Plaintiff appropriately filed adeclaratory
judgment action for a determination on the parties’ rights with respect to the purported easement.

H.

The Defendants argue that the trial court “ exceeded its authority” in ordering them to erect
apermanent barrier on their property to prevent entry onto Cooper Hollow Road. The Defendants
contend that “[u]tilizing a portion of their property for a barrier as the Trial Court has decreed,
amounts to ataking of property without due process.”

Under the Fourteenth Amendment of the United States Constitution, no State shall “ deprive
any person of life, liberty or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.” Under Articlel, 8§ 8 of the Tennessee Constitution,
“nomanshall be. .. deprived of hislife, liberty, or property, but by the judgment of his peers or the
law of the land.” Furthermore, under Article I, § 21 of the Tennessee Constitution, “no man’'s
particular services shall be demanded, or property taken, or applied to public use, without . . . just
compensation being made therefor.” Our “ courts have held that these articles apply to the taking of
private property for both public and private use.” Bargev. Sadler, 70 SW.3d 683, 687 n. 4 (Tenn.
2002) (citing Crossv. McCurry, 859 SW.2d 349, 353 (Tenn. Ct. App. 1993) (“ It hasgenerally been
held that the state does not have the power to authorize the taking of the property of an individual
without his consent for the private use of another, even on the payment of full compensation.”)); see
also Alfred Phosphate Co. v. Duck River Phosphate Co., 120 Tenn. 260, 113 SW. 410, 415 (1907).

We agree with the Defendants that the trial court’ s decree requiring them to place abarrier
on their property amounts to an unjustified and uncompensated taking of their property.
Furthermore, wefind that the barrier was unjustified because the Plaintiff’ sproperty isnearly amile
away, and the barrier would prevent entry onto the property of Mr. Heinshon, anonparty to thiscase.
Therefore, we hold that thetrial court erred as amatter of law in ordering the Defendantsto erect a
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barrier on their property. The Plaintiff may chose to erect a barrier at the edge of, and on, its
property in order to preserve the security of the Laurel Valley development.

V.

In summary, we hold (1) that the undisputed materia facts show that the Plaintiff isentitled
to summary judgment on its claim that the Defendants are not entitled to traverse or otherwise use
the private roads of the Plaintiff; (2) that the Plaintiff is entitled to no relief with respect to its
attempt to prevent the Defendants from traversing or otherwise using Cooper Hollow Road on
property not owned by the Plaintiff; and (3) that thetrial court erred in requiring the Defendantsto
erect abarrier on their property.

V.

The judgment of the trial court is affirmed in part and reversed in part. Exercising our
discretion, we tax the costs on appeal 50% to the appellants, James P. Hollingsworth 111, Sallie
Hollingsworth, Tennessee Mountain Limited Partnership, Tennessee Greystone Limited Liability
Company, Laurel Valey Investments, Inc., and Richard Gross, and 50% to the appellee, Laurel
Valley Property Owners Association, Inc. This caseis remanded to the trial court for the entry of
an appropriate order, consistent with this opinion.

CHARLESD. SUSANO, JR., JUDGE
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